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California Policy Bulletin: 

Governor Signs SB 1038 (Leno) on auto-sealing and dismissal of delinquency records


California Governor Jerry Brown has signed Senator Mark Leno’s SB 1038 into law.  This important juvenile justice measure will now provide long-overdue changes in the process for sealing juvenile records and dismissing charges in all but the most serious and violent crime cases.

The bill is effective January 1, 2015. Under current law, a juvenile adjudicated for criminal conduct can apply to have his or her record sealed by the court, but only if stringent statutory conditions are met. First, the individual must wait five years or until age 18, whichever comes first, to apply to have the record sealed.  Second, there must be a court hearing on the matter, usually requiring the applicant to retain an attorney. Third, the juvenile must demonstrate in the hearing that “rehabilitation has been attained to the satisfaction of the court”.  If and when the case record is sealed, the prime benefit is that “the proceedings shall be deemed never to have occurred”.  But in a practical sense, the long wait and the other hurdles erected by the current statutory process mean that sealing is the rare exception rather than the rule. 

Without sealing, a juvenile “conviction” can haunt former offenders in multiple ways.  On job or college applications, applicants may be perplexed by questions about their past behavior and court history.  Too often, these former offenders face the hard choice between failing to disclose criminal history, or disclosing it only to then lose out on the opportunity at hand.  If the record had been sealed, the applicant could legally answer “NO” to questions about criminal history, as the proceedings are deemed never to have occurred.
SB 1038 gathers importance, not only as a practice change in California but also as an early indicator in this state of a shifting national juvenile justice framework.   In the United States, we are entering a new era of juvenile justice reform driven by developmental science and a corresponding movement to implement “developmentally appropriate” practices and justice system responses.   Research findings in brain science and adolescent behavior have compelled wide policymaker and judicial recognition that the adolescent brain does not mature until about age 25. The United States Supreme Court, in a series of decisions involving capital and life-without-parole (LWOP) sentences, has imposed new constraints on juvenile sentencing. These court decisions embrace new doctrines of “developmental differences” and “diminished culpability” for juveniles, drawing from a body respected and oft-cited brain and behavioral research.    In 2013, the National Academy of Sciences published a comprehensive review of adolescent research and the law, entitled “Reforming Juvenile Justice: A Developmental Approach”. This publication, with a set of reform recommendations, has captured attention and is being widely read now by advocates, practitioners and policymakers in the youth justice field.
In California, new laws adopted in the last two years have implemented the U.S. Supreme Court rulings on diminished culpability for children with LWOP and other long prison sentences.  Now, we are beginning to see extensions of developmental research to wider areas of juvenile justice law and practice. SB 1038 is a modest but important policy wedge that directly addresses the developmental interests and needs of children and youth having offense histories.  It represents an expansion of developmentally attuned legislation into new areas affecting a much larger juvenile justice caseload.

In specific terms, SB 1038 does the following:

·  Requires the Juvenile Court to seal the record and to dismiss the charges in all delinquency proceedings upon the minor’s successful completion of probation or diversion. By law, it’s supposed to be automatic after January 1, 2015. 
·  Limits the applicability of auto-sealing and auto-dismissal to cases that are not on the Welfare and Institutions Code (WIC) Section 707(b) list of serious and violent crimes for which minors may be “direct-filed” in adult criminal court. Those adjudicated for listed serious crimes will not get the benefit of the bill.
· Permits access to the sealed record by prosecutors or probation officers for the limited purposes of determining future eligibility for WIC 709 “Deferred Entry of Judgment” or determining eligibility for continued child welfare benefits as a nonminor dependent.
· Extends, beyond age 21, the period during which the Court may exercise its authority under WIC Section 782to dismiss juvenile court cases and petitions in the “interests of justice” 
While SB 1038 codifies a new a process for curing offender histories and opening doors to education and employment, it is not without implementation issues that may need to be addressed in the future.  These questions arise in the wake of the bill:

· What process will courts establish and follow to ensure that the court records are sealed and the petitions dismissed in eligible cases?  Is the order to be made part of the dispositional order? Does it come later? Is it a blanket order of one court, or is it something that the Judicial Council needs to address in new Court Rules?

· Who determines when a minor has successfully completed conditions of probation, thus triggering the sealing and dismissal of the court records?  Will there be an unintended consequence whereby court, probation or prosecution decision makers seek to impose longer terms of probation in order to keep offenders “on the hook”, so to speak, for longer periods?

· The bill requires court records to be sealed but not arrest and law enforcement records.  In this respect it differs from the current “sealing” statute at WIC Section 781, which requires arrest and law enforcement records to be sealed along with the court records.  Should there be an amendment to conform these sections and procedures?
·  Is the bill retroactive? Can those whose judgments and probation terms were completed prior to the effective date of the bill assert a right to have their records sealed automatically, without having to resort to the more cumbersome application, waiting and court hearing procedures in Section 781?  The answer to this question appears to be unsettled at this point.

· What about the research impact?  When records are sealed, researchers and others are normally blocked from gathering the basic information needed to document recidivism rates and other juvenile justice outcomes.  Does the measure need to be amended to provide blind access to sealed records in order to meet criminal justice, grant program, realignment and other reporting requirements?

Despite these implementation concerns, SB 1038 should be heralded as a milestone on the path toward wider integration of developmental science into the normal practices of the California Juvenile Justice System.  The bill was opposed, though not strenuously, by the California District Attorneys Association and California Sheriffs Association.  It enjoyed broad support from defense, advocacy and judicial quarters.  In signing the bill, the Governor is to be applauded for recognizing the bill’s importance as an offender-recovery measure that fits into his greater California scheme of corrections realignment.  Notably as well, SB 1038 is a harbinger of anticipated future adjustments that will likely expand the reach of developmentally-based reforms into new areas of juvenile justice law, policy and practice.

