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CALIFORNIA GOVERNOR SIGNS JUVENILE RECORD
SEALING BILLS INTO LAW
New laws will remove old barriers to jobs, higher education and military service for justice system youth who complete terms of diversion or probation

On September 30, Governor Jerry Brown signed three bills making big improvements to California law on the sealing of juvenile court records in delinquency cases. The most comprehensive measure is Assembly Bill 666 (Stone, D – Santa Cruz), sponsored by Commonweal in partnership with the California Juvenile Court Judges Association.
AB 666 builds on legislation moved last year by Senator Mark Leno (D- S.F.). Senator Leno’s bill (SB  1038) created a new court process for the “auto-sealing” of juvenile delinquency records, requiring juvenile courts to seal their case records automatically when a qualifying youth achieves “satisfactory completion” of a term of diversion or probation.

Sealing is a critical step in the re-entry process because by law, the person whose record is sealed may legally answer “no” to job or college application questions like, “Have you ever been arrested or convicted of a criminal offense?”    The Leno bill in 2014 was needed because the old sealing law—on the books in California for more than 50 years—was simply too hard to navigate. It imposed long waiting periods before a youth could even begin the process of clearing a record. The individual had to engage a lawyer and petition the court for a hearing in which the sealing request would be considered. Given these process barriers, only a fraction of qualifying youth succeeded in getting their records sealed under the old law.  With the new procedure established by the Leno bill, these barriers were removed and the court was required to act on its own initiative (“auto sealing”) as long as the case qualified for sealing.
Senator Leno’s 2014 measure was an important step forward—but it did not go far enough. It covered court records but did not require law enforcement, probation or other agencies to seal their arrest and offense records. This “sealing gap” placed some youth in the awkward position of having their offense histories uncovered or leaked to prospective employers or college admission directors, even after their court records had been sealed. Moreover, implementation of the 2014 Leno bill by the courts was uneven across the state. There were no guidelines to help the court determine whether the minor had “satisfactorily completed” probation, thus qualifying for sealing and dismissal of the petition.  AB 666 was designed to address these omissions and needs and to make Senator Leno’s breakthrough legislation work fully as intended.
Here are some of the changes made by AB 666:
· It requires the Judicial Council of California to adopt court rules and forms to ensure the uniform application of juvenile “auto-sealing” throughout the state.
· It extends the court’s sealing order to cover records of law enforcement and probation agencies and the Department of Justice.

· It provides a definition of “satisfactory completion” of probation, based on California case and statutory law.

· It helps youth with outstanding restitution orders gain access to the jobs they need to make good on restitution payments, by authorizing auto-sealing of their records if their restitution order can be enforced as a civil judgment after sealing (already provided by law) and if they otherwise meet the criteria for sealing.

· It permits the court to seal prior petitions that have been sustained against the youth, in the discretion of the court.

· It allows prosecutors, courts, probation and counsel to access previously sealed records for narrowly defined uses, in order to determine a disposition on a new “come-back” felony adjudication or to determine the minor’s fitness to remain in the juvenile justice system if he or she comes back on a serious offense.
· It ensures that the new auto-sealing law won’t disrupt agency data collection and grant reporting requirements, by allowing agency access to sealed records for data collection purposes and for court-approved research studies, so long as no personally identifying information on the juvenile is disseminated. 

Serious and violent juvenile offenses remain ineligible for sealing. Importantly, AB 666 maintains the existing ban on record sealing for juveniles with serious and violent offenses listed in Welfare and Institutions (WIC) Section 707—the statutory list of offenses for which minors may be tried as adults.  AB 666 brings the “auto-sealing” law into conformity with the older “sealing by petition” law by disallowing sealing of the record on a WIC 707 offense committed over the age of 14.  It adds language accommodating a request from the Sixth District Court of Appeal to relax the ban on auto-sealing for juveniles whose 707 “convictions” have been dismissed or reduced to lesser offenses by the court.

Politics and drama in the Legislature.  AB 666 had a bumpy ride through the California Legislature. It was opposed by the California District Attorneys (CDAA) and California Sheriffs Associations— both had opposed the Leno bill a year earlier.  Prosecutors and sheriffs claimed that AB 666 would impede their ability to prosecute cases in the future and would compromise public safety. An important stakeholder, the Chief Probation Officers of California, took no stand on AB 666 but chose instead to move a separate and much more limited record sealing bill, AB 989 (Cooper, D. – Sacramento). The CPOC bill gave probation departments access to previously sealed records but did not extend the court’s sealing orders to cover their own records and did not tackle the multiple implementation concerns addressed by AB 666.

In one dramatic Senate committee hearing, a deputy DA from Sacramento delivered a tireless attack on the bill claiming that it would undermine child welfare proceedings while threatening public safety. Due to CDAA opposition, floor votes in the Senate and the Assembly were close, with Republicans sticking to party-line “no” votes, joined by a handful of Democrats. On the Senate floor, the Republican spokesperson (Senator Jeff Stone, R. - Temecula) urged colleagues to vote no on the puzzling theory that by sealing more records, AB 666 would produce a wave of violent crime in California. 

These negative voices were balanced by letters and testimony form a wide coalition of supporting advocacy, defense and judicial organizations.  Retired juvenile court judge Leonard Edwards—the iconic and influential dean of juvenile court issues in America— vetted amendments and marshaled support for the bill among judicial colleagues.  Commonweal served as expert and advisor to the bill author as law and practice issues and proposed amendments were aired during the committee process. In order to keep the bill moving, we ultimately concurred in the need to amend the bill with concessions to prosecutors permitting access to sealed records in repeat felony cases.  After a close Assembly “concurrence” vote on the last day of the legislative session, the bill went to the Governor.  Support letters flowed into the Governor’s office from judges, attorneys and advocates. A support letter from the Boys and Men of Color Alliance listed 200 California youth service and advocacy organizations endorsing AB 666.  The Governor’s staff conducted a thorough review of the bill, the underlying law and support and opposition views—resulting in a decision to sign all three record sealing bills into law on September 30.
AB 666 goes into effect on January 1, 2016.  This important reform will now make record sealing available to tens of thousands of additional justice-system youth each year who earn their way to sealing by remaining offense free and complying with their orders of probation. The new law will open pathways to jobs, higher education and military service— pathways that have been blocked too-long by records of adolescent misconduct that can haunt a person for life.

Related bills signed by the Governor. Two other juvenile record sealing bills were also signed by the Governor on the same day.  The Governor approved Assembly member Cooper’s AB 989, sponsored by the California Probation Chiefs as a lighter alternative to AB 666. The AB 666 sponsors had what could be called a “gentleman’s agreement” with CPOC that we would not oppose one another’s bills, though they sought to change the 2014 auto-sealing law in different ways. Throughout the process the two camps coordinated language, amendments and strategy, and in September, chaptering amendments to both bills ensured that if the Governor signed both into law, they would merge seamlessly and without conflict into “auto-sealing” section of the Welfare and Institutions code (Sec. 786).  Another bill signed by the Governor, SB 504 by Senator Ricardo Lara (D. – Bell Gardens), amends the older and surviving “sealing by petition” law (WIC Section 781) by providing that court fees and costs for sealing petitions cannot be imposed on persons under age 26.  In a similar vein we worked with the sponsors of SB 504 to coordinate scope, language and amendments for both bills.  All three bills signed by the Governor will now operate together to improve the record sealing process and to expand re-entry opportunities for California youth.
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